THL'S OPI NI ON WAS NOT_ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
Paper No. 17

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte ROBERT L. BULLOCK
and BRUCE M BULLOCK

Appeal No. 96-1358
Appl i cation 08/ 192, 055

Bef ore CALVERT, COHEN, and ABRAMS, Adm nistrative Patent Judges.

ABRAMS, Admi nistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe decision of the examner finally
rejecting clains 1-14, which constitute all of the clains of
record in the application. However, the exam ner indicated in

the Answer that the subject matter recited in dependent claim 13

1 Application for patent filed February 4, 1994.
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defines over the prior art of record, and that this claimwuld
be allowable if rewitten in independent form Therefore, clains
1-12 and 14 remain before us on appeal.

The appellants’ invention is directed to a rail car bridge
plate. The subject matter before us on appeal is illustrated by
reference to claim1l, which has been reproduced in an appendix to

t he Appeal Brief.

THE REFERENCES

The references relied upon by the exam ner to support the
final rejection are:
Doyl e 5, 004, 287 Apr. 2, 1991
M chel i n ( Ger nan) 806, 8562 Jun. 18, 1951

THE REJECTI ONS

Claim1l stands rejected under 35 U.S.C. 8 102(b) as being
anticipated by the Gernman reference.
Clains 2-5, 8-12 and 14 stand rejected under 35 U. S.C. § 103

as being unpatentable over the Gernman reference.

2 Qur understanding of this reference is based on an
English translation thereof prepared for the United States Patent
and Trademark O fice. A copy of said translation is attached
her et o.
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Claims 6 and 7 stand rejected under 35 U.S.C. §8 103 as being
unpat ent abl e over the German reference in view of Doyl e.

The rejections are explained in the Exam ner's Answer.

The opposing viewpoints of the appellants are set forth in

the Appeal Brief and the Reply Brief.

CPI NI ON
The Rejection Under Section 102

It is axiomatic that anticipation is established only when a
single prior art reference discloses, either expressly or under
the principles of inherency, each and every el enment of the
claimed invention. See In re Paulsen, 30 F.3d 1475, 1480- 1481,
31 UsSP@@d 1671, 1675 (Fed. GCr. 1994) and In re Spada, 911 F. 2d
705, 708, 15 USPQ2d 1655, 1657 (Fed. Cir. 1990).

| ndependent claiml is directed to a portable bridge plate
assenbly attachable and renovable fromfacing ends of rail cars.
Among the limtations recited in this claimis that there be a
pl ate assenbly including two rel atively novable tel escoping | oad
bearing plate nmenbers, and that one end of each plate nenber have

means thereon for renovably attaching the plate nmenber

to the end of a rail car in a nmanner to prevent

novenent ot her than pivotal novenent about a hori zontal
axi s (enphasi s added).
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As disclosed in the appellants’ specification, the “nmeans for
attaching the plate nmenber” conprises an end connector (36 and
46) which is fixedly joined to the ends of the plurality of

t el escopi ng tubes which constitute each plate nenber, with the
end connector being attached by horizontally oriented pins (52)
to the end of the rail car. As a result, novenent of the plate
menber is restricted to pivoting upwardly and downwardly about
the horizontally oriented pins.

The German reference discloses a connecting wal kway between
two train cars. The wal kway conprises two opposed sets of inter-
digitating nenbers renovably attached at one of their ends to the
end of a rail car, and in telescoping relationship with respect
to one another. The neans for renovably attachi ng each set of
menbers to the rail cars conprises a horizontally oriented rod
(7) which permts pivotal novenent about a horizontal axis (see
Figure 4) and a plurality of vertically oriented pins (5) which
permt pivotal novenent about a vertical axis (see Figure 3).
Thus, nmenbers are free to pivot about both horizontal and
vertical axes, rather than being limted to the horizontal axis,
as is required by claim1. This being the case, the Gernman
reference fails to disclose the required structure, and is not

anticipatory of the subject matter recited in the claim
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The rejection of claim1l is not sustained.
The Rej ections Under Section 103

The test for obviousness is what the conbi ned teachi ngs of
the prior art would have suggested to one of ordinary skill in
the art. See Inre Keller, 642 F.2d 413, 425, 208 USPQ 871, 881
(CCPA 1981). In establishing a prima facie case of obvi ousness
under 35 U.S.C. 8 103, it is incunbent upon the exam ner to
provi de a reason why one of ordinary skill in the art would have
been led to nodify a prior art reference or to conbi ne reference
teachings to arrive at the clainmed invention. See Ex parte
Cl app, 227 USPQ 972, 973 (BPAI 1985).

The first rejection under this section of the statute is
that the subject matter of clainms 2-5, 8-12 and 14 woul d have
been obvious in view of the German reference. Cains 2-5, 7 and
8 depend fromclaim11l. |In our discussion above with regard to
the anticipation rejection, we concluded that the German
reference failed to disclose neans for attaching the plate nenber
to the end of the rail car which are in accordance wth the
requi renents of the claim Considering the teachings of the
Cerman reference in the light of the guidance provided by our
review ng court regarding Section 103 does not alter the fact

that this deficiency is present in the reference. One of
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ordinary skill in the art would not have found suggestion in the
German reference for attaching the plate nenbers in the manner
required by claiml1; to do so would be contrary to the stated
obj ective of the German invention, which is to provide a
connecting wal kway “independent of the relative position of the
two cars” (translation, page 2). As explained in the reference,
this includes both the horizontal and vertical orientation.

The teachings of the German reference therefore fail to
establish a prima facie case of obviousness wth regard to the
subject matter of clains 2-5 and 8, and we will not sustain this
rejection.

| ndependent claim9 recites a portable bridge plate assenbly
including a plate nmenber forned of a plurality of spaced tubul ar
menbers “rigidly joined together at opposite ends thereof by
transverse support nenbers.” In the German reference, the
menbers clearly are not rigidly joined together, as can be
readily discerned by viewwng Figures 1, 2 and 3. In fact, the
systemfor joining the tel escoping nenbers in the reference is
the antithesis of that clainmed, in that it attaches the nenbers

toget her | oosely by rods (14) which slide in openings in the
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menbers in order to allow thema great deal of novenent with
respect to one another so that the wal kway can operate in the
manner desir ed.

This being the case, the teachings of the German reference
do not establish a prima facie case of obviousness with regard to
the subject matter of claim9, and we will not sustain the
rejection of claim9 or, it follows, of clains 10-12 and 14,
whi ch depend therefrom

The last rejection offered by the examner is that clains 6
and 7, which are in the chain of dependency fromclaiml, are
unpatentable in view of the conbined teachings of the German
reference and Doyl e. The exam ner cites Doyle for its teaching
of utilizing a spring-biased latch in the attachnment neans of the
German reference. Be that as it may, Doyle does not alleviate
the shortcom ng we pointed out in the German reference with
regard to claim1l, and therefore these two references fail to
render the subject matter of clains 6 and 7 prima facie obvious.

The rejection of clains 6 and 7 is not sustai ned.
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SUMVARY
The references applied by the exam ner fail to establish
that the subject nmatter recited in claiml is anticipated by the
prior art, or that the subject matter of clainms 2-12 and 14 is
rendered obvious by the prior art. This being the case, we have
not sustained any of the rejections.

The decision of the exam ner i s reversed.

REVERSED

lan A Cal vert
Adm ni strative Patent Judge
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Adm ni strative Patent Judge
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